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Welcome to the Winter 
edition of Pensions Law, 
discussing current legal 
issues in the pensions 
sector.

In this issue of our 
pensions newsletter 
we review some recent 
developments and look 
ahead to what’s on 
the horizon in 2020 
including prevention 
of pension scams, key 
features of the Pension 
Schemes Bill and the FCA 
response to the Work 
& Pensions Committee 
report on “Pension 
Costs & Transparency”. 
We will also look at 
the details of the CJEU 
decision in the Bauer 
“pensions lifeboat” 
case and update on the 
latest trends in court for 
survivor pension cases.

If you would like further 
details on any of the 
areas covered in this 
newsletter please contact 
one of our team or visit 
our website at www.
burges-salmon.com.

Pension Schemes Bill 
2019/2020

The progress through Parliament of the Pension 
Schemes Bill 2019 was halted shortly after its October 
2019 publication; however following the general 
election, the Bill has now been re-introduced without 
significant changes. We examine some of its key 
features and notable absences…

Making the cut:

A. Collective money purchase schemes 
– much of the Bill is given over to 
establishing a framework for collective 
money purchase schemes; a structure 
expected to be pioneered by Royal 
Mail once the Bill becomes law. 
Collective money purchase schemes 
are designed very broadly as a half-
way house between money purchase 
and defined benefit schemes, giving 
members the comfort of a scheme 
pension derived from the collective 
investments of the scheme, but 
employers more certainty on costs, 
with the possibility of adjustment 
of pensions to take account of 
investment underperformance. The 
draft framework indicates these 
schemes will be heavily regulated 
and supervised by the Regulator, in a 
similar fashion to master trusts.

B. Pensions dashboards – the Bill 
provides the framework for trustees 
and providers to be compelled to 

provide information for a pensions 
dashboard, designed to be a one-
stop shop, giving savers an electronic 
snapshot of their benefits across their 
various schemes.

C. Strengthening the Regulator’s position 
– as widely anticipated (having 
been first trailed in the 2018 White 
Paper), the Bill includes a raft of new 
powers for the Regulator. Particularly 
eye-catching are the new criminal 
offences which include: 

i. failure to comply with a 
contribution notice 

ii. avoidance of an employer debt 

iii. conduct “risking accrued 
scheme benefits” 

Each is subject to an unlimited fine, 
and the latter two also carry the risk 
of a custodial sentence of up to 7 
years.

There are also new information 
gathering powers, such as the 
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B. No room either for any framework for 
the DB superfunds; it seems clear that 
collective money purchase schemes 
are the Government’s prime focus 
for the future of collective retirement 
savings.

C. Auto-enrolment – no increase in 
minimum contribution levels with 
a view to making savings more 
meaningful.

D. CPI / RPI – again industry hopes for 
some assistance were dashed; no 
facility in this 2019 Bill to make it 
easier for schemes to switch between 
indices. An important consultation on 
the future of RPI is however expected 
in March.

ability for the Regulator to compel 
someone to attend interview, and 
additional grounds for imposing 
a contribution notice (namely, 
where either of the new “employer 
insolvency” or “employer resources” 
test is met).

D. New obligations for Trustees in 
relation to funding and investment – 
the Bill includes a new obligation for 
Trustees of defined benefit schemes, 
generally with the employer’s consent, 
to determine the long-term funding 
and investment strategy of the 
scheme. Trustees will be required 
to specify an intended funding level 
and investment profile at a future 
pre-determined date, and to report 
annually on progress via the Chair’s 
statement.

Continued from page one E.    New restrictions on statutory transfer 
rights – with fraud prevention and 
member protection a key ongoing 
theme, it is no surprise that the Bill 
provides for regulations to be made 
requiring Trustees to be satisfied 
conditions relating to the member’s 
employment or place of residence are 
met before the Trustees can complete 
a transfer request. This is designed to 
help Trustees establish whether the 
member has a bona fide connection 
to the transfer destination and has a 
statutory right to transfer.

Notable omissions: 

A. The industry’s wait for assistance on 
the thorny issue of GMP conversion 
/ taxation goes on; hopes had been 
high that the 2019 Bill might include 
some simplifications to help schemes 
as they grapple with the intricacies 
of GMP equalisation but none was 
forthcoming.

ESG seminar in review
On 13 November 2019, Burges Salmon 
hosted a packed-out seminar on the 
subject of "Pensions, ESG and Stewardship: 
How prepared are you?". Our expert panel 
was Paul Owens, Deputy Superintendent 
of Pensions with the Government of 
Alberta, Andrew Ninian, director of 
stewardship and governance at the 
Investment Association, Brendan Walshe 
from the Pensions Regulator, as well as our 
own pension partners Susannah Young 
and Clive Pugh (chairing proceedings). 

Climate change, and the shift to a net zero 
economy, is clearly an important factor for 
pension trustees and asset managers, and 
it was recognised that these are financial 
risks impacting the long term performance 
of the investments of a scheme, rather 
than simply being a moral preference. 
Paul's advice to "think of ESG as a positive 
risk mitigator and not as a detractor of 
return" chimes with the recent evidence 
on the strong performance of funds 
that consider ESG factors in investment 
decisions

All participants stressed the importance 
of good governance if the financial sector 
is to rise to the challenge of being part of 
the solution to climate change and the 
transition to a net zero economy. It was 
accepted that the rapid pace of change, 

and the potential subjectivity of judgement 
calls on ESG factors, is challenging for 
pension trustees, but there was a lot 
of optimism in the room about rising 
to that challenge. As Paul concluded in 

his presentation "if pension plans don’t 
address these issues, can we trust society 
to do so?".
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FCA response to Work & Pensions 
Committee “Pension costs & 
transparency” report
The FCA’s response to the Pension Costs 
and Transparency Report (by the House of 
Commons Work and Pensions Committee) 
was published on 2 November. The 
Report had set out a number of specific 
recommendations and the FCA responses 
to each lend a useful insight to both its 
current approach and changes on the 
horizon. The full response is available on 
the Parliament UK website but some key 
messages were:

Pension scams – the FCA operates 
a Warning List tool, which provides 
consumers with information about 
potential scams and allows users to 
search the list of firms operating without 
authorisation. Based on the Report’s 
recommendations, the FCA will look at 
expanding the Warning List so that other 
government agencies can input into it, 
and also changing the way in which results 
are published (recognising that consumers 
tend to use search engines as a first port 
of call).

Advice & Guidance – in response to the 
recommendation that an individual should 
‘only be able to opt-out of guidance 

through an active decision communicated 
to an impartial body, such as the Money 
and Pensions Service’ (‘MAPS’), the FCA 
notes it is required by law to make rules 
which mean that, before proceeding 
with an application to access or transfer 
a consumer's pension savings, firms must 
ensure that the consumer has either 
received appropriate pensions guidance 
or has opted-out of receiving it. The FCA 
advises it is working closely with MAPS, 
the Pensions Regulator and DWP on 
testing approaches as to how / to whom a 
consumer indicates they have received or 
opted out of pensions guidance, which will 
help inform its approach to the rules.

Independence Governance Committees 
(IGCs) – the FCA will continue with its 
scheduled review of IGCs, which is already 
underway. The findings are due to be 
reported in Spring 2020 (approximately 5 
years after IGCs were first established)

Decumulation & investment pathways - as 
the investment pathways for consumers 
accessing drawdown products have yet to 
be implemented, the FCA does not know 
what the 'right' price for such pathways 

is – the Report recommends a 0.75% 
charge cap. However, given that 0.75% 
has been set as a maximum fee for default 
arrangements in accumulation, the FCA 
will “take a close interest” in any fees 
above this level when it reviews charges 
following implementation.

Pensions Dashboards - the FCA notes that 
this is a government-led initiative but that 
it continues to work closely with DWP 
and industry stakeholders to ensure the 
dashboard can deliver good outcomes for 
consumers.

Costs and charges disclosure - the FCA 
indicates it will monitor the ongoing 
efficacy of the Cost Transparency Initiative’s 
templates. The Report recommended that 
in order to avoid poor quality and untimely 
data, the disclosure templates ought to be 
overseen by an independent verification 
process; the FCA suggests there would be 
a stronger case for further intervention if 
there is evidence the CTI templates have 
not been effective.

STOP PRESS: European ruling on pensions 
lifeboat has implications for the PPF 
A new CJEU ruling has added a further 
layer to the European law requirements 
regarding the minimum levels of 
compensation that member states are 
required to provide for lost old age benefits 
in the event of employer insolvency.

Judgment in Pensions-Sicherungs-Verein 
v Bauer (2019) was delivered on 19 
December 2019. It concerned a former 
employee who suffered a 7.4% reduction 
of his overall pension benefits, as a 
result of his former employer’s financial 
difficulties. 

The court’s earlier decision in Hampshire 
had already established that in the event 

of employer insolvency, the Member 
State must to ensure that the employee 
receives compensation equal to at least 
half of the amount of the benefits arising 
from their pension rights. In this new 
ruling, the CJEU confirmed that even 
when this 50% minimum requirement is 
met, the reduction may be “manifestly 
disproportionate” (and therefore a breach 
of Article 8) where, as a result of the 
reduction, the former employee is already 
living, or would have to live, below the 
at-risk-of-poverty threshold determined by 
Eurostat for the Member State concerned. 

Commentators have noted that in the 
UK the state pension, together with the 

triple lock guarantee, means that this new 
“poverty threshold” test will be unlikely to 
bite in many cases. Nevertheless, assuming 
this ruling is implemented in the UK, the 
PPF will need to apply the test to future 
cases, and also revisit existing pensions in 
payment to check that the test is met and 
that no member has “at risk of poverty” 
– an additional administrative burden that 
the PPF could no doubt do without. Of 
course, following Brexit, it remains to be 
seen whether this will apply in the UK in 
practice. In the meantime, confirmation of 
the 50% minimum has to be seen as good 
news for the PPF.
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Survivor pensions: time to review your 
scheme’s provision?
A trilogy of recent decisions suggests 
trustees and employers would be wise 
to consider the survivor pension benefits 
in their schemes, with a particular focus 
on provision for unmarried partners 
and their children. There appears to be 
a distinct trend in the courts towards a 
more generous approach when it comes 
to deciding who is entitled to receive 
a survivor’s pension.  Cases in which 
surviving partners had been denied 
pension benefits on the basis that: 

A. they were still married to someone 
else at the time of their partner’s 
death (Langford); and 

B. the deceased had failed to complete 
a death benefit nomination form 
in favour of the surviving partner 
(Brewster)

were both held to be unlawful 
discrimination on the grounds of marriage.  
Similarly, in McLaughlin, a decision not to 
award a child’s pension as the member and 
the surviving partner as they were neither 
married nor in a civil partnership was again 
found to be discriminatory. Although these 
are public sector cases, we’d recommend 
reviewing the benefits provided by your 
scheme with these decisions in mind.

Looking ahead: On the horizon for 2020
RPI / CPI 

The Government is due to consult in 
January 2020 on whether to reform RPI, 
to align it with the way in which CPIH is 
calculated (i.e. CPI plus owner occupier 
housing costs). However, whilst the 
consultation is imminent, any reform 
is a much longer term prospect – the 
Chancellor has promised that any change 
will not take effect until at least February 
2025 as some users will need “substantial” 
time to prepare. Trustees might however 
begin to look at whether their investment 
strategy would be affected by such a 
change.

McCloud

This case relates to transitional protections 
in the Firefighters Pension Scheme for 
older scheme members who were closer to 
retirement age when the scheme moved to 
CARE from a final salary structure. Earlier 
in 2019, in a decision which has broader 
implications for public sector schemes 
(who all had similar transitional measures) 
and also potentially for private sector 
schemes with similar grandfathering of 
rights, this was held to be discrimination 
on the grounds of age. We understand 
that the case was listed to be heard in the 
Employment Tribunal on 18 December 
2019, where the issue of how to remedy 
this discrimination will be considered. 
There are reports of a potential annual 
cost to the Government of £4bn. Private 

sector schemes which adopted a similar 
approach should review whether they 
are similarly exposed or rather have an 
objective justification for the potential age 
discrimination.

Safeway v Newton

The October 2019 decision of the CJEU in 
the Safeway case (in which our pensions 
litigation team acted for the affected 
members) broadly confirmed what many 
had previously understood, but gave some 
hope to schemes with significant additional 
liabilities as a result of failed attempts 
to equalise benefits between men and 
women. 

The court confirmed that in general 
equalisation could not be achieved by 
retrospectively levelling down even if 
domestic law and scheme rules may have 
permitted it at the time. However, for the 
first time the court recognised that, whilst 
EU law prohibits the retrospective levelling 
down of benefits in order to equalise 
them between men and women, there 
may be an exception to that rule against 

retrospectivity where ”an overriding reason 
of the public interest so demands”, in 
particular where there is a risk of “seriously 
undermining the financial balance” of the 
pension scheme concerned.

The case has now been remitted to 
the UK courts on a separate issue and 
unfortunately no guidance as to the 
circumstances in which that narrow 
exception might apply will be given. Of 
course, any scheme hoping to make use of 
the exception would also need to navigate 
its own rules and the requirements of 
domestic legislation (including section 67 
if applicable) but nevertheless the CJEU 
ruling is of wider interest.

Professional trustee accreditation

The twice delayed new professional trustee 
accreditation process is due to launch in 
“early” 2020. Professional trustees will 
need to demonstrate compliance with a 
framework including seven standards in 
order to achieve the accreditation, which 
will be run by the Pensions Management 
Institute (PMI).
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Burges Salmon Hot Topics 
Seminars Spring 2020 
We are pleased to announce the details 
of our upcoming Pensions Law seminars 
in March 2020. Following the success of 
our first pensions law event in Scotland, 
in November 2019, for the first time our 
Spring Hot Topics calendar includes a 
seminar in our Edinburgh office. 

The dates for your diary are:

• Tuesday 10 March (5.30pm - Burges 
Salmon, One Glass Wharf, Bristol)

• Thursday 12 March (5.30pm - Burges 
Salmon, Atria One, Edinburgh)

• Thursday 19 March (5.30pm – Burges 
Salmon, New Street Square, London) 

Topics will be confirmed nearer the time 
but at present are likely to include the 
potential implications of the Pension 
Schemes Bill for advisers; a practical look 
at the dos and don’ts when executing 
scheme deeds; and the ever popular round 
up of the latest cases from the Courts and 
Pensions Ombudsman.

For more information and to register for 
any of the seminars please go to www.
burges-salmon.com/news-and-insight/
events/hot-topics-in-pensions-law-
seminar-2020/.
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